characterizations as  the difficulties encountered by Mr.   Bjes in
operating  the car on  that  day,   and  I accept Mr.   Bjes1   testimony  that  the
configuration of  the machine,   coupled with  its operational limitations
restricted his movements while seated at   the  controls,   thereby contributing
significantly  to his  inability  to  reach   the brake pedals.

In  view of  the  foregoing,   I  conclude   and  find   that Mr.   Bjes'
safety concerns over his  inability  to operate  the number 9 shuttle car
safely were reasonable.     Under all of  these circumstances,   I conclude
that Mr.   Bjes had a good  faith  reasonable  belief  that  if he were forced
to continue to operate  the  shuttle car   in  question on July 30,   this would
have presented a serious  safety hazard   to   himself and to at  least  the
miner operator in the  section,   and possibly  to other miners who may
have been working on  the section  in close   proximity  to where he was
required  to operate the machine.     Although  the injury which he suffered
to his knee came after he  served his  suspension and  returned  to work,
it does bolster his argument   that  requiring him to  operate  the shuttle
car while he was cramped into  the operator's kitchen with his knees
in his  face presented  a real  safety hazard.     Although respondent believes
that  the  injury may have been  caused by  Mr.   Bjes  falling and striking
his knee on a piece of coal,   the fact is   that his  testimony that he struck
it on  the  steering wheel of   the machine   remains  unrebutted,   and respondent's
own accident report,   exhibit  C-3,   reflects   that  the knee injury occurred
when Mr.   Bjes attempted  to  stop   the car while making a  turn and struck his
knee on  the steering wheel.     The  report   also  reflects  that   the car struck
the coal  rib when  the brakes were applied.

Respondent:' s_def ense

Respondent's  defense  in  this  case  rests  on an assertion  that Mr.   Bjes1
refusal  to  operate  the shuttle  car was  based on his  dislike for a machine
which he   found to be uncomfortable.     In  support of  this  theory of its case,
respondent  maintains   that Mr.   Bjes deliberately went out of his way  to
conjure  up  excuses  for not  operating  the  machine,   including a suggestion
or inference that his  fractured knee-cap was self-inflicted.     Respondent
also attempted  to  show that   the No.   9  car was  similar  to another car which
Mr.  Bjes  may have operated without any  difficulty,   that other miners of
comparable  size operated  the same or similar shuttle without any difficulty
and without  filing any safety  complaints,   and  that Mr,   Bjes was observed
operating  the very same  car without  any  difficulty before he made his
safety complaint.

As   indicated earlier  in  this  decision,   the issue presented in  this
case is whether Mr.  Bjes  reasonably and   in  good faith believed  that   the
operation of  the shuttle  car  in question  presented a safety hazard  to him,
The fact   that other miners  of  similar size  and weight may have had no
problems with the car  in question is not   that  critical,     While  this   factor
may weigh on the  reasonableness  of Mr.   Bjes'   safety  concerns,   I have  found
that  these concerns were reasonable.     Further,   I rejected  the  "laundry list"
of miners who respondent claimed were able   to  safely operate  the  car
(exhibit  0-1),   and  I note  that  none of  these miners were  called  to
testify.e weight  should be given
